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ABOUT THE FIRM 

John E. Osborn P.C.'s practice concentrates in complex construction, 

environmental and real estate litigation and focuses on representing 

owners of real property as well as the architects, construction managers, 

engineers, environmental consultants and contractors who serve those 

owners. The Firm's owner-clients include school districts, colleges and 

universities, hotels, office buildings, apartment complexes, restaurants, 

nightclubs, healthcare facilities, nursing homes, museums, industrial 

properties, airports and auto dealers. A thorough, long-term knowledge of 

the real estate, construction, architecture and environmental industries - 

together with comprehensive experience dealing with government entities 

- is critical to the firm’s success.  

John E. Osborn P.C. has developed a reputation for troubleshooting 

distressed or failed construction, renovation and environmental projects. 

The firm has consistently been successful in addressing budget, schedule 

and claim issues and in placing troubled or failed projects back on track.  

John E. Osborn P.C.'s lawyers offer a unique combination of skill and 

experience. The founder of the firm, John E. (“Jack”) Osborn, is a 

construction litigator and environmental lawyer with over 30 years of in-

depth of experience in litigation, arbitration and mediation He has served 

as in-house counsel to New York City's Comptroller and general counsel 

to a major New York City hotel. The firm is known for being dynamic, 

hands-on, responsive, precise, attentive to detail and results-oriented.  

To achieve optimum effectiveness for our clients, the firm acts strategically 

while mastering details and cuts through complexity to reach a prompt and 

favorable outcome. John E. Osborn P.C. provides strategic advice to 

clients in planning overall capital improvement programs from inception to 

final project completion and assists clients in selecting design 

professionals, environmental consultants, lenders and other professionals 

to carry out construction and environmental projects. The firm also assists 

in preparing bid packages and awarding contracts, drafting design and 

construction agreements, developing integrity programs, and avoiding 

construction, environmental and real estate disputes by advising clients 

throughout a project and after project completion.  

 

 

PRACTICE AREAS 

 Construction Law 

 Environmental Law 

 Facilities and Asset Management Law 

 Government Relations 

 Hospitality Law 

 Mediation Services 

 Real Estate Finance 

 Real Estate Litigation 
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Construction Law Practice 

John E. Osborn P.C. provides strategic 

advice in planning and implementing 

overall capital improvement programs, 

from project inception through final 

completion. These legal services include 

assistance in forming the project team 

through selecting design professionals, 

environmental consultants, and other 

professionals to carry out the project, and 

assistance in preparing bid packages and 

awarding the construction contract.  

 

We are often initially called upon to assist 

an owner or developer during the litigation 

process. Through the years we have 

found that if owners and developers work 

together closely with counsel, design 

professionals and construction managers 

from the outset, projects have a higher 

probability of being completed on time 

and within budget. We have had 

consistent success in contributing to 

effective project delivery when we are 

retained by an owner at the project’s 

inception.  

 

Our extensive experience gives us a 

unique understanding of what can go 

wrong with construction and renovation 

projects and how to minimize risk and 

avoid problems through proper contract 

drafting, clear communication, and close 

oversight. As veterans of many 

transactions, litigations, and regulatory 

proceedings, we have developed a “keen 

eye” for identifying issues which give rise 

to liability, and expertise in implementing 

tools to avoid and manage risk. We 

understand the need to build a record and 

to manage communications and 

documents cautiously and effectively.  

 

To the extent that claims are not able to 

be solved at project close out, John E. 

Osborn P.C. has a depth of experience 

and success in bringing about effective 

dispute resolution, trying cases in court 

and in arbitration, and a well developed 

track record for obtaining favorable results 

through the use of mediation.   

 

Typical Construction Law Services 
 Prepare and negotiate the architect, contractor, construction manager 

and consultant contracts  

 

 Monitor construction and renovation projects and provide 

troubleshooting. This includes addressing errors and omissions claims, 

defaults, defective work, and providing practical solutions with 

assistance from the firm's strategic alliances to address project 

challenges  

 

 Assist the owner in addressing safety and insurance concerns  

 

 Negotiate replacement of design professionals, construction managers, 

contractors and their representatives when necessary, to address 

project delivery failures  

 

 Facilitate completion of construction projects by non-performing 

contractors through notice to and close collaboration with bonding 

companies, as well as negotiations in the event of a contractor’s default  

 

 Resolution of billing and performance issues with architects, 

construction managers, and trade contractors  

 

 Assist owners with resolution of New York State Department of Labor 

issues including addressing allegations of the failure of trade contractors 

to pay prevailing wages  

 

 Litigation, mediation and arbitration relating to construction claims, 

construction defects, Mechanic's Liens, and errors and omissions in 

design 
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Project Management & 

Troubleshooting 

Anyone who has taken part in the capital 

planning, construction and development 

process, whether as an owner, developer, 

design professional or construction 

manager, can attest to the fact that 

making sure a project gets done on time 

and within budget is no easy task.  John 

E. Osborn P.C. has developed a 

reputation for troubleshooting on 

distressed or failed construction and 

renovation projects and consistently being 

successful in addressing budget, 

schedule and claim issues to place 

troubled or failed projects back on track.   

Typical Project Management & Troubleshooting 
Services 
 Conduct comprehensive project investigations on troubled or failed 

projects (including investigation of construction defects, design errors 

and omissions, and failures of project administration/management) in 

order to recover damages from responsible parties and ensure proper 

project completion  

 

 Manage, supplement and/or modify the project team, as necessary, to 

increase effectiveness and respond to unanticipated conditions  

 

 Participate in project meetings to resolve legal and business issues and 

negotiate/settle disputes during construction  

 

 Negotiate and settle claims for extra work, errors and omissions, and 

construction defects during the project's construction through project 

close out  

 

 Manage and negotiate payments to trade contractors upon construction 

manager default  

 

 Address budget and scheduling issues to reach timely and economical 

project completion  

 

 Negotiate with government officials to resolve code/regulatory issues  

 

 Assist owners in effective project close out relating to commissioning, 

warranties and satisfaction of legal requirement  
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 Selected Construction Law Representations 
New School Construction: Putting a Failed Project Back On Track  

A Long Island school district embarked upon what was to be an approximately one-

year project involving the construction of a new three-story school building connecting 

two existing school buildings (which were also going to be extensively renovated). By 

the time John E. Osborn P.C. was retained: four years had passed, the project was 

still incomplete, a significant number of defects had come to light, a number of the 

original project team members (trade contractors and the original construction 

manager) had been defaulted or left the project, a new construction manager had 

been retained, and the original architect had entered into a new agreement with the 

district to complete the project. John E. Osborn P.C. was charged with ensuring that 

the project was properly completed and investigating the prior failures to recover 

damages from the responsible parties.  We were instrumental in disengaging and 

replacing the original architect and retaining a replacement construction manager.  

The new team worked together to successfully complete the project. Our firm worked 

closely with the New York State Education Department (“SED”) to ensure that the 

project, which was not initially in full compliance with SED requirements, was 

performed (and all paperwork was completed and approved) as required by the SED – 

and in such a manner as to maximize state aid. Project completion was successfully 

achieved, the project was successfully closed out with the SED (in a manner that 

achieved maximum state aid), and John E. Osborn P.C. was instrumental in settling 

the lawsuit for errors, omissions and construction defects for $2.5 million on behalf of 

the school district. 

Manhattan Condominium Terrace and Balcony Repair Program  

A Midtown Manhattan condominium building experienced significant cracking in its 

balcony and terrace walls. The condominium association began a $5.5 million repair 

program and commenced a lawsuit against the sponsor of the project, to recover the 

cost of the repairs. John Osborn, representing the sponsor of the project, while a 

partner at a prior firm, engaged an architectural and engineering team to investigate 

the problem, assess culpability and design, and formulate an effective repair program. 

A successful result was achieved as the repairs were efficiently carried out and the 

cost was borne by the original construction manager, contractors and architect. 

Troubled Elder Care Facility Project:  John E. Osborn P.C. Teamed With Owner's 
Representative to Complete Project and Settle Claims  

A newly constructed, elder care facility in Westchester County was significantly 

delayed, and serious design and construction problems stood in the way of 

completion. The construction manager was unable to coordinate the work, resolve 

problems on the project, or effectively manage the trade contractors. The 

architect/engineer team had provided poor project administration and committed a 

number of design errors. When Osborn was retained by the owner, the project was 

languishing and the parties were heading toward litigation. The Firm and the owner's 

representative worked together to trouble-shoot existing problems, uncover defects, 

and complete the project.  Because the construction manager was unable to 

effectively manage the project, the Firm and the owner's representative managed the 

work and negotiated payments directly with each of the trade contractors. Without 

resorting to litigation, John E. Osborn P.C. was able to keep the construction manager 

and architect/engineer team engaged on the project as necessary to complete the 

work, and negotiate final settlements with the construction manager, the architect and 

all trade contractors. 
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 Selected Construction Law Representations 

Dismissal of Action Against School District by Construction Contractor  

When a contractor on a construction project for a school district commenced an action 

against the district to recover alleged damages for unsubstantiated extra work, Osborn 

convinced the plaintiff contractor (through opposing counsel) to voluntarily discontinue 

the action with prejudice for failure to commence its action within the time required by 

applicable statute. When the claim was initially raised (during the project) our firm, 

working with the district’s construction consultants, documented the claim denial in 

such a manner as to clearly establish the accrual date of the claim.  As a result, when 

the litigation was commenced in an untimely manner there was unequivocal 

documentary evidence establishing the same. The voluntary discontinuance of the 

contractor’s action was achieved in a cost effective manner via numerous 

conversations with opposing counsel (regarding the district’s legal position relating to 

the statute of limitations and the underlying lack of substantive merit to the contractor’s 

claim), and without resort to motion practice or otherwise responding to the complaint.  

Core Drilling Delays Dorm Project 

When the architect failed to make arrangements for HVAC and plumbing penetrations 

to be manufactured into pre-stressed concrete of a dormitory, causing delays and 

significant cost overruns to the HVAC subcontractor, John Osborn, while an associate 

at a prior firm, proceeded to trial and recovered a $500,000 jury verdict on behalf of 

the HVAC subcontractor against the general contractor. 

New York City University Pipe Insulation Failure Causes Damage to New 
Dormitory Building 

When a Manhattan University experienced over $1 million in damage to its brand new 

dormitory building, Osborn worked with the university and construction manager in 

developing a remediation plan to make the necessary repairs to the building. 

Extensive Repairs & Payments for Carbon Monoxide Incident 

Carbon monoxide contamination from a dormitory’s modular boiler system sent a 

number of students to the hospital.  Osborn oversaw the extensive required repairs 

and pursued the manufacturer, engineer, design/builder, marketing and maintenance 

companies to pay. 

Defended Challenge to Ulster County Town Hall Bid Award  

When the low bidder on an Ulster County town hall project failed to provide required 

paperwork, Osborn worked with the town in rejecting the low bidder.  Once the low bid 

was rejected, and the award made to the second-lowest bidder, the general 

construction contractor challenged the award and Osborn successfully achieved 

dismissal of the Article 78 proceeding under which the contractor sought to set aside 

the award to the second lowest bidder. 

Downtown Residential Development – Temporary Restraining Order Dissolved  

When a 50-story $250 million residential project in Lower Manhattan was halted by a 

Temporary Restraining Order initiated by an adjacent property owner and a Stop Work 

Order issued by the New York City Department of Buildings, Osborn stepped in and, 

within 48 hours, arranged for the lifting of the Temporary Restraining Order and the 

rescinding of the Stop Work Order.  The solution was reached by retaining a prominent 

engineering firm and immediately working with the adjacent property owner and the 

New York City Department of Buildings to assure that no structural damage had been 

or would be experienced. 
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 Selected Construction Law Representations 
Integration of Monitoring Technology Into Waste Water Plants 

When a national corporation contracted with the City of New York to provide 

monitoring technology for its wastewater plants, the City defaulted in its obligation to 

provide access to the buildings in which the technology was to be installed.  As a 

result, a 2½ year job lasted 8 years. In a 6 week trial, John Osborn, while an associate 

at a prior firm, obtained a jury verdict on behalf of the national corporation for $1.5 

million, which was the entire amount of the cost overruns.    

Library District Recovers for Water Damage Caused by Contractor 

When an Ulster County library suffered significant water damage during a roof repair 

project, the library district turned to Osborn to recover the cost of repair through 

litigation. Successful Article 78 Challenge of New York City Board of Education finding 

Plumbing Contractor Not Responsible When the New York City Board of Education 

found the low bidder not responsible, John Osborn, as a partner at a prior firm, 

challenged the finding as arbitrary and capricious and obtained a court determination 

setting aside the finding. 

Systemic Problems Solved at New Jersey Condominium Complex 

When construction was completed on a luxury residential condominium building 

overlooking the Hudson River, numerous design and construction problems surfaced 

in many systems.  As the owner’s attorney, while a partner at a prior firm, John E. 

Osborn oversaw a new design and construction team and solved each of the building 

problems.  Full recovery of costs incurred was obtained through a lawsuit against 12 

parties; the lawsuit was resolved through mediation without taking a single deposition. 

Owner Recovers Damages Due To Façade Errors, Omissions and Construction 
Defects  

John E. Osborn P.C., on behalf of the owner of a Manhattan high-rise office building, 

commenced a law suit against an architect and restoration contractor arising out of a 

comprehensive façade inspection and restoration in which the architect’s design 

contained errors and omissions and the contractor’s work was defective. In this case, 

our client, the building owner, received a significant settlement amount from the 

architect and contractor. 

Changed Conditions Do Not Deter Construction of Group Practice Office 

Doctors on Long Island embarked on construction of an office for their group practice.  

When the excavation contractor encountered unanticipated rock, it appeared that the 

project would have to be abandoned due to inadequate funds to address the changed 

conditions. John E. Osborn P.C. solved the problem by hiring an engineering expert to 

redesign the foundation and by negotiating with the excavator to keep its original price, 

thereby allowing the project to be completed on budget and on time. 

Delays and Cost Overruns Prevented with Strategic Contract Documents  

Design and construction contracts - carefully drafted, negotiated and coordinated by 

John E. Osborn P.C.- allowed for a major renovation ($10 million) of a Manhattan 

medical center to proceed seamlessly to completion, on schedule and without claim. 

Medical Center Completed Despite Mid-Project CM Bankruptcy 

During the addition of a new wing to a Manhattan medical center, the construction 

manager filed for bankruptcy, threatening cost overruns and lengthy delays.  John E. 

Osborn P.C., on behalf of the medical center, guided the project to completion by 

assembling a new project team and by negotiating with the remaining subcontractors 

to complete the project with minimal disruption and without significant cost overruns. 
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 Selected Construction Law Representations 
Contractor's Failure to Protect Site Destroys Gym Floor   

When a school renovation was undertaken at an upstate school, water infiltrated the 

gymnasium during the renovation, even though the gym was not involved in the 

renovation. When the contractor and design professional refused to accept 

responsibility, John E. Osborn P.C. was retained to arbitrate against the contractor and 

architect for reimbursement of the costs to replace the gym floor. The School District 

received an arbitration award against both the contractor and the design professional.  

Default by Contractor for General Construction on School Renovation Project  

When the general construction contractor filed for bankruptcy and defaulted on its 

obligations to complete a large renovation project on a Westchester County high 

school, John E. Osborn P.C. negotiated with the defunct contractor’s bonding 

company and arranged for the bonding company to pay the school district’s 

construction manager to complete the project.  Significant project delays and cost 

overruns were thereby avoided.  

General Construction Contractor’s Bid Rejected as “Non Responsive”   

When a Long Island school district found that the low bidder for the construction of its 

new high school failed to provide evidence of its experience on projects above certain 

project scope and size requirements, John E. Osborn P.C. developed a strategy to 

reject the bid as non-responsive and successfully fought an Article 78 proceeding 

challenging the award to the second lowest bidder.  

School District Recouping of Overpayment from Construction Manager   

When the New York State Comptroller found that the construction manager on a 

Dutchess County school project overcharged the school district by over $200,000, 

John E. Osborn P.C. conducted an investigation and instituted litigation against the 

construction manager.  

Settlement of Litigation Relating to Closeout on Iconic Manhattan Skyscraper  

When an international structural glass specialty contractor was having trouble 

obtaining payment from the project’s construction manager for proposed change order 

and cost overruns, on the ground up construction of an iconic skyscraper in 

Manhattan, Osborn was successful in resolving the multi-million dollar litigation 

through mediation.  

Successful Resolution of Claims Against Special Act School District   

Delays to project completion left a Westchester County special act school district 

vulnerable to claims by nine trade contractors. Osborn obtained dismissal of seven of 

the nine claims and, with the assistance of the New York State Education Department 

and DASNY, arranged for funding of the final settlement close out amounts.  

Swimming Pool Restoration Failure  

When a Rockland County school district’s swimming pool experienced leaks 

immediately after renovation, John E. Osborn P.C. conducted an investigation into the 

design errors and omissions and construction defects and crafted a resolution.  John 

E. Osborn P.C. obtained dismissal of a law suit by the contractor responsible for the 

defects.  

Termination of Contractor on School Construction Project (With Assistance of 
Bonding Company) 

In the early stages of a project, the school district’s construction manager advised our 

firm that the contractor for general construction was not performing in compliance with 

the schedule, was otherwise extremely uncooperative and was also beginning to lay 

the groundwork for submitting meritless claims. John E. Osborn P.C. successfully 

obtained the assistance of the contractor’s bonding company and negotiated the 

termination of the contractor and retention of a completion contractor all on terms 

beneficial to the school district.  This was achieved in a timely manner, such that the 

overall project schedule was not adversely affected.   
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Environmental Law Practice 

John E. Osborn P.C.’s environmental law 

practice focuses on the representation of 

public and private owners and developers 

in real estate and corporate transactions; 

problems encountered during construction 

and renovation; and large scale 

brownfield and environmental cleanup 

projects.     

 

Our environmental attorneys seamlessly 

collaborate with our construction 

attorneys to create an effective team to 

address each of the issues anticipated 

during the construction, renovation and 

remediation processes. Some of the 

issues frequently encountered relate to 

asbestos, lead based paint, mold, 

underground tanks, and historic fill 

containing contaminants.    

 

The Firm’s environmental attorneys are 

detail-oriented, troubleshooters and team 

players who are adept and effective at 

managing unanticipated problems. Their 

in-depth familiarity with environmental 

laws and regulations and their 

understanding of the perspectives of 

government agencies and professionals 

in related fields allows them to bridge 

gaps in communication and to achieve 

practical solutions.   Our attorneys are 

skilled at focusing on objectives and 

building an effective team with the skills 

and expertise needed to reach resolution 

of complex technical and legal issues.   

  

 

Typical Environmental Law Services 
 Provide regulatory advice in connection with remediation of hazardous 

substance and petroleum contamination, including cleanups before 

local, state and federal agencies    

 Advise clients on brownfield transactions, voluntary cleanups, and 

redevelopment of contaminated properties    

 Counsel clients regarding property portfolio management, exit 

strategies, plant closures, demolition and re-use    

 Represent clients in permitting, enforcement proceedings, multi-party 

Superfund proceedings and litigation of cost recovery claims    

 Provide proactive compliance counseling (solid and hazardous waste, 

clean air, clean water, community right-to-know) and assist clients with 

compliance audits    

 Prepare and negotiate contracts for design and implementation of 

environmental clean-up programs for asbestos, mold, lead-based paint 

and hazardous waste, including soil and groundwater contamination, 

and underground tanks    

 Analyze sustainability efforts including product life cycle, recycling, and 

supply chain analysis.    

 Counsel on solid waste handling requirements on construction and 

environmental sites    

 Assist with green infrastructure projects and prepare the contracts 

required to carry out those projects    

 Address issues in waterfront development and prepare analyses relating 

to sea level rise and impact on waterfront properties, including maritime 

industry development, waste water treatment plants, transit systems, 

and roadways as well as a review of the impact of sea level rise on 

hazardous waste clean ups such as those which may be required at the 

Gowanus Canal and Newtown Creek properties 
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 Management of Excavated Materials  
Based on many years of experience helping clients with construction projects, 

we have developed a program for planning and managing site-preparation 

activities in a way that can avoid significant cost overruns associated with 

handling of soils and construction and demolition debris.  Our services include 

assistance with: 

 Due diligence on site conditions. 

 Assembly of a qualified technical team appropriate for the project. 

 Preparation of contract specifications governing management and off-

site disposal of excavated materials (defining the roles and authority of 

key contract parties).   

 Planning the excavation, including the identification of all site-

preparation activities involving the movement of soils (excavation for 

foundations, utilities, etc.), evaluation of site constraints, on- and off-site 

management options, scheduling considerations. 

 Permitting and regulatory considerations for excavation, grading or re-

distribution of soils on-site, dewatering and stormwater management. 

 Pre-disposal analysis of soils, collection of data necessary to facilitate 

pre-qualification of soils for disposal. 

 Evaluation of soil management methods to minimize cost and liability 

(layered excavation, segregation of materials, screening and sizing, 

stockpiling). 

 Criteria for selection of off-site soil management facilities and due 

diligence regarding candidate facilities. 

 Development of disposal contracts. 

 Tracking, recordkeeping, and contractor integrity issues. 



 

 John  E.  Osborn P.C . ,  Seven Penn P laza,  Su ite 914,  New York,  NY 10001  

 

 Selected Environmental Law Representations 
Construction Manager Ignores Solid Waste Regulations Relating to Excavated 
Material  

When a construction manager proceeded with an excavation to build a major structure 

on a New York City university campus, the construction manager disposed of the 

excavated materials at a site which was not able to accept the type of material which 

was shipped. As a result of this significant mistake and other failures by the 

construction manager to understand regulatory requirements, the university faced cost 

overruns in excess of $5 million. John E. Osborn P.C. investigated the regulatory and 

operational short-comings of the construction manager and prosecuted claims for the 

excessive cost incurred.  

Remediation of Petroleum Release  

While at Morgan Lewis & Bockius LLP, Mark Pennington represented a New York 

department store owner in response to a release of petroleum to land and coastal 

waters, remediation of coastal and subsurface impacts of the spill, and disputes with a 

new property owner concerning rights and responsibilities for remediation prior to 

construction of a new commercial retail complex at the site of the spill.  Involved 

agencies included the U.S. Coast Guard, the U.S. Department of Fish and Wildlife, 

and NYSDEC.  

Negotiation of Settlement in Suit Against Environmental Consultant  

When the due diligence performed by an environmental consultant missed leaking 

underground storage tanks, John E. Osborn P.C. litigated in defense of the 

environmental consultant and its insurance company, and achieved a settlement with 

the purchaser of the contaminated property.  

Brownfield Property in Brooklyn  

While at Morgan Lewis & Bockius LLP, Mark Pennington represented the New York 

City Partnership and Rheingold Homes Corporation in redevelopment of a brownfield 

property in Brooklyn as an affordable housing project (“Rheingold Gardens”). The 

project, which received a conditional negative declaration under CEQR, required 

interface with the New York City Department of Housing Preservation and 

Development and the City Department of Environmental Protection.  Legal tasks 

included assistance with site acquisition, financing and insurance matters, developing 

a remedial action plan, negotiating restrictive covenants, preparing plans for handling 

of contaminated materials during and after construction, documenting completion of 

the remedial action, and developing appropriate disclosures to home buyers.  The 

project won a “Phoenix Award” at the national “Brownfields 2005” conference in 

Denver, Colorado.  

Class II Hazardous Waste Sites  

Mark Pennington has experience in the representation of a variety of clients with 

regards to remediating Class II hazardous waste sites under NYSDEC’s inactive sites 

program, including negotiation of consent orders and resolution of disputes regarding 

remedy selection.  

Complex Phase I Environmental Issues Addressed in Refinancing Auto 
Dealership Property    

A Westchester auto dealership applied to refinance its property and the lender 

required a Phase I environmental investigation at the borrower's expense. The lender 

required that all issues raised by the report be remedied before approving the 

refinancing. John E. Osborn P.C. was retained to oversee the implementation of the 

Phase I environmental investigation and then to review the findings with the lender's 

attorneys. Complicated issues relating to hydraulic lifts (governed by USEPA laws and 

regulations relating to underground injection control systems), asbestos, underground 

tanks, and potential ground water contamination were addressed effectively, and 

environmental impediments to the loan process were cleared.  
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 Selected Environmental Law Representations (cont’d) 

Defense of Coast Guard Notices  

While at Morgan Lewis & Bockius LLP, Mark Pennington provided representation of an 

airline in defense of Coast Guard notices of violation relating to wingtip spills from 

aircraft at JFK airport.  

Environmental Issues Relating to Construction of a Major Shopping Mall in 
Westchester County   

When a developer discovered environmental issues on a project site in Westchester 

County, Mark Pennington represented the developer in the remediation of 

contamination and management of dewatering activities during construction of a major 

shopping mall.  

John F. Kennedy International Airport Remediation  

While at Morgan Lewis & Bockius LLP, Mark Pennington represented an airline in 

negotiation and implementation of consent order for remediation of jet fuel 

contamination at JFK airport in tandem with a major terminal redevelopment.  Services 

included negotiation of consent order, construction and consulting contracts; 

development and implementation of cost cap insurance policy; advice regarding 

management of excavated soils, dewatering and stormwater discharges; and 

development of procedures with the Port Authority of New York and New Jersey and 

NYSDEC to document completion of remediation prior to construction. Assisted with 

parallel cost recovery litigation.  

New York Brownfield Clean up on Manufactured Gas Plant Site  

A technology company wanted to build a new corporate headquarters in lower 

Manhattan. Mark Pennington provided advice on the property the company selected, 

which was affected by former manufactured gas plant operations. The representation 

included the negotiation of a Brownfield Cleanup Agreement, negotiation of a 

remediation contract and environmental insurance, and documentation of completion. 

Mr. Pennington also provided oversight of post-completion operations and 

maintenance and annual certifications of institutional controls and engineered controls.  

Petroleum Bulk Storage Compliance  

A petroleum distribution company needed advice on bulk storage compliance. Mark 

Pennington, while at a prior firm, represented the company in settlement conferences 

and compliance hearings with NYSDEC and delegated counties relating to compliance 

with bulk storage regulations at commercial gas stations, and in negotiation of global 

compliance orders requiring independent third party audits and corrective measures.  

Repositioning Manufacturing Facility for Re-Use  

A client was interested in the decommissioning of manufacturing facility in upstate 

New York. Mark Pennington provided assistance with the decommissioning as well as 

identifying environmental issues in connection with repositioning of the property for re-

use.  

Restaurateur Purchases Former Dry Cleaning Site With Spotty History  

A Manhattan bar and restaurant proprietor signed a contract to purchase property near 

Restaurant Row. The purchaser  had not focused on its prior use as a dry cleaning 

establishment.  After perchloroethylene ("perc") was discovered in dry wells beneath 

the building, the deal was believed to be dead.  Osborn was successful in negotiating 

significant concessions and protections, which allowed the deal to go forward at a 

significant discount to the client.  
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 Selected Environmental Law Representations (cont’d) 
Solid Waste Management Advice  

John E. Osborn P.C. provides counsel to our clients on the management of solid 

waste, in due diligence regarding disposal facilities, and in negotiation of disposal 

contracts with solid waste disposal facilities.  

Mold Abatement Strategy Allows College Facility to Open  

The new administration and student activity center of a college experienced mold 

growth on the walls and in the HVAC duct work due to plumbing leaks and failure to 

complete roof installation on a timely basis.  Our firm developed a mold abatement 

strategy for the owner that allowed the school to open in a timely fashion.  

New York Voluntary Cleanup Program  

John E. Osborn P.C. counsels a variety of clients regarding site investigations and 

remediation of former dry cleaning properties under the New York Voluntary cleanup 

program.  Our attorneys also interact with the New York State Department of Health 

regarding management of vapor intrusion issues.  

Metropolitan Transportation Authority’s 50th Street Facility  

On behalf of a client affected by the construction of the MTA’s 50th Street Facility for 

the East Side Access project, Mark Pennington evaluated the MTA’s Finding of No 

Significant Impact under NEPA and appeared at public meetings regarding 

environmental mitigation measures.  

New York Treatment Storage and Disposal Facility  

Mark Pennington represented a New York treatment storage and disposal facility in a 

permit modification proceeding before NYSDEC. On behalf of a real estate company in 

closure of a petroleum spill matter, Mark Pennington provided representation in 

resolution of a dispute over the source of the spill, and in settlement of the New York 

State Attorney General’s claim for recovery of NYSDEC remedial costs.   

SPDES Permit Compliance  

On behalf of a golf course management company, John E. Osborn P.C. provided 

representation relating to SPDES permit compliance proceedings related to 

management of reclaimed wastewater from a housing development.  

Asbestos Abated and Renovations Completed While Medical Center Remained 
Open 

A medical center in Queens was concerned with the safety and efficiency of 

performing a renovation, including asbestos abatement, while the facility remained 

open and fully operational. By working with hospital executives and contractors, we 

developed legal provisions and schedule strategies that accommodated safe and 

smooth project completion.  Our firm also addressed a session of 100 hospital 

personnel to explain the procedures and to respond to questions about their efficacy.  

Mold Problem Solved in New Operating Room  

When mold growth appeared on the walls of an operating room in a newly constructed 

health care facility, John E. Osborn P.C. brought in an environmental consultant to 

determine the cause and to eliminate the mold.  The source of the mold was 

eliminated, the mold was abated, the walls were removed and replaced, and the 

project proceeded without further incident.  

Advised on lending on environmentally contaminated sites   

While at a prior firm, John Osborn, advised lenders regarding providing loans on mildly 

contaminated sites in Manhattan.  
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 Selected Environmental Law Representations 
Construction Manager Ignores Solid Waste Regulations Relating to Excavated 
Material  

When a construction manager proceeded with an excavation to build a major structure 

on a New York City university campus, the construction manager disposed of the 

excavated materials at a site which was not able to accept the type of material which 

was shipped. As a result of this significant mistake and other failures by the 

construction manager to understand regulatory requirements, the university faced cost 

overruns in excess of $5 million. Osborn investigated the regulatory and operational 

short-comings of the construction manager and prosecuted claims for the excessive 

cost incurred.  

Remediation of Petroleum Release  

While at Morgan Lewis, Mark Pennington represented a New York department store 

owner in response to a release of petroleum to land and coastal waters, remediation of 

coastal and subsurface impacts of the spill, and disputes with a new property owner 

concerning rights and responsibilities for remediation prior to construction of a new 

commercial retail complex at the site of the spill.  Involved agencies included the U.S. 

Coast Guard, the U.S. Department of Fish and Wildlife, and NYSDEC.  

Negotiation of Settlement in Suit Against Environmental Consultant  

When the due diligence performed by an environmental consultant missed leaking 

underground storage tanks, Osborn litigated in defense of the environmental 

consultant and its insurance company, and achieved a settlement with the purchaser 

of the contaminated property.  

Brownfield Property in Brooklyn  

While at Morgan Lewis, Mark Pennington represented the New York City Partnership 

and Rheingold Homes Corporation in redevelopment of a brownfield property in 

Brooklyn as an affordable housing project (“Rheingold Gardens”). The project, which 

received a conditional negative declaration under CEQR, required interface with the 

New York City Department of Housing Preservation and Development and the City 

Department of Environmental Protection.  Legal tasks included assistance with site 

acquisition, financing and insurance matters, developing a remedial action plan, 

negotiating restrictive covenants, preparing plans for handling of contaminated 

materials during and after construction, documenting completion of the remedial 

action, and developing appropriate disclosures to home buyers.  The project won a 

“Phoenix Award” at the national “Brownfields 2005” conference in Denver, Colorado.  

Class II Hazardous Waste Sites  

Mark Pennington has experience in the representation of a variety of clients with 

regards to remediating Class II hazardous waste sites under NYSDEC’s inactive sites 

program, including negotiation of consent orders and resolution of disputes regarding 

remedy selection.  

Complex Phase I Environmental Issues Addressed in Refinancing Auto 
Dealership Property    

A Westchester auto dealership applied to refinance its property and the lender 

required a Phase I environmental investigation at the borrower's expense. The lender 

required that all issues raised by the report be remedied before approving the 

refinancing. Osborn was retained to oversee the implementation of the Phase I 

environmental investigation and then to review the findings with the lender's attorneys. 

Complicated issues relating to hydraulic lifts (governed by USEPA laws and 

regulations relating to underground injection control systems), asbestos, underground 

tanks, and potential ground water contamination were addressed effectively, and 

environmental impediments to the loan process were cleared.  

 

 

 

 Selected Environmental Law Representations (cont’d) 
John E. Osborn P.C. Assists Operation Clean House: Asbestos Re-Inspection of 
New York City Schools  

When the New York City School Construction Authority and the New York City Board 

of Education's Inspectors General uncovered information that cast doubt on the 

accuracy of the federally mandated AHERA asbestos inspections carried out in the 

1980's, the Board of Education retained an environmental consultant in 1993 to re-

inspect all of the City's 1,069 school buildings. John E. Osborn P.C. was retained by 

the environmental consultant to assist in developing the strategy to successfully carry 

out this assignment and to assure appropriate legal and financial protection. We were 

chosen for this assignment based on our Firm's credentials in training asbestos 

designers, contractors and workers for a five-year period at New York University 

through licensing courses mandated by Federal, State and local laws. We were also 

chosen for our Firm's in-depth knowledge of the asbestos abatement industry and our 

participation as a presenter before the National Asbestos Council (now known as the 

Environmental Information Association - EIA).  

John E. Osborn P.C. Serves as Environmental Counsel on Major New York City 
Hotel Renovation  

A major landmark Manhattan hotel undertook a $750 million renovation. Osborn was 

retained by the hotel to manage legal issues, oversee the preparation of technical 

analyses, and address regulatory issues relating to contracts for abatement and 

demolition of asbestos containing plaster. The Firm saw to it that the environmental 

consultant and abatement team was able to successfully carry out the asbestos 

mitigation.  

Settling a Violation of Lead Based Paint Notification Requirements Without Fine  

A large residential management company was spot-checked for compliance with HUD 

Lead Based Paint Notification requirements.  Although lead hazards were absent, 

compliance with paperwork requirements was deficient at one building, and the 

management company faced fines well in excess of $100,000. John E. Osborn P.C. 

retained an environmental consultant to prepare a comprehensive Paint Maintenance 

Plan for the management company to follow at all of the properties it owned and 

managed.  The violation was settled without a fine.  

Set foreclosure strategy for lender   

While at a prior firm, John Osborn, advised a lender on a strategy relating to the 

foreclosure of a factory property on a contaminated site.  

Fast Food Restaurant Required Fast Odor Compliance  

When adjacent residential property owners blocked alternative solutions for a fast food 

restaurant to vent its cooking odors, the New York City Environmental Control Board 

set tight deadlines. These deadlines made compliance a virtual impossibility and made 

the facility closing appear imminent. John E. Osborn P.C., with the assistance of 

strategic alliance partners, accomplished the delivery and the installation of an 

electrostatic precipitator (with a typical 14-week manufacturing lead time) over a single 

weekend, thereby solving the problem and avoiding the closing of the restaurant. 
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HOSPITALITY LAW PRACTICE 

John E. Osborn P.C.’s hospitality practice 

team understands the complex issues 

involved in running a hospitality property. 

Construction and renovation projects 

must be done with the utmost care as to 

not disturb guests staying at the property. 

These projects also need to be completed 

in timely manner so the area of the hotel 

under renovation can come back online 

and start generating revenue.    

 

John Osborn has taught hospitality law 

classes at New York University's Preston 

Robert Tisch Center for Hospitality, 

Tourism and Sports Management since 

1997. He also serves as the General 

Counsel for the Hotel Engineers 

Association of New York Inc. and the 

Greater New York Construction User 

Council. He is a member of the Hotel 

Association of New York and the 

American Hotel and Lodging Association. 

 

Typical Legal Services for the Hospitality Industry 
 Draft and negotiate all contracts for construction and renovation of hotel projects 

(e.g. architects, design/architects, design consultants, owner’s representatives 

and various other owner consultants) 

 Provide strategic advice in planning overall capital improvement programs from 

project inception to final completion and closeout, including: assistance in 

selecting design professionals, environmental consultants, and other 

professionals to carry out the project, as well as assistance in preparing bid 

packages and awarding the contract  

 Monitor construction, renovation and environmental projects and implement 

trouble-shooting during the project, including: addressing errors and omissions 

claims, defaults, defective work, and providing practical solutions with 

assistance from the firm's strategic alliances to address project challenges  

 Provide strategy for scheduling and sequencing during renovation and 

expansion of facilities, specifically relating to hotel guests' convenience, health 

and safety and perception of routine hotel activities 

 Litigate and arbitrate disputes relating to construction claims, construction 

defects, premises liability, warranties, Mechanic's Liens and errors and 

omissions in design  

 Audits of legal liability of hotel and restaurant premises, prior to renovation or 

construction, in order to improve compliance with hotel safety/security and 

Americans with Disabilities Act requirements  

 Manage legal issues relating to hotel security  

 Review environmental issues and preparation of compliance strategies  

 Develop engineering and facilities management strategies to achieve 

compliance with building code, fire code, the American Disabilities Act, Local 

Law 11 and other façade laws  

 Provide strategy for risk management relating to insurance coverage issues and 

limitation of liability issues  

 Prepare and negotiate management and franchise agreements  

 Provide strategy, determine feasibility, and negotiate leases for health clubs, 

spas, nightclubs, and other tenants  

 Represent bars and restaurants on food odor ventilation issues, noise code 

issues relating to HVAC ventilation and exhaust equipment  

 Represent bars, nightclubs and restaurants on operations issues relating to 

finance, facilities management, security and code compliance 
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HOSPITALITY LAW 

PUBLICATIONS 

 "Hospitality Law: Trends, Unique 
Challenges And Risks - Practical And 
Legal Strategies For Protecting The Legal 
Rights Of Hotels"   
Metropolitan Corporate Counsel, p. 46, 
February 2007  authored by John E. 
Osborn  

 
 "Hotel Trends: Keep the Lights on During 

Renovations"  
Real Estate New York, September 2003, 
authored by John E. Osborn  

 
 "Small In-House Legal Departments: 

Maximize Your Resources By Innovative 
Partnering With Outside Counsel"  
Metropolitan Corporate Counsel, May 
1999 authored by John E. Osborn 

 
 "No Room for Liability: A Hotel's Exposure 

to Costly Negligent Security Claims Is 
Controllable" Security Management 
Magazine, June 1997, co-authored by 
John E. Osborn  

 

 

Selected Hospitality Law Representations 
Osborn Serves as Environmental Counsel on Major New York City Hotel 
Renovation  

A major landmark Manhattan hotel undertook a $750 million renovation. John E. 

Osborn P.C. was retained by the hotel to manage legal issues, oversee the 

preparation of technical analyses, and address regulatory issues relating to contracts 

for abatement and demolition of asbestos containing plaster. The firm saw to it that the 

environmental consultant and abatement team was able to successfully carry out the 

asbestos abatement.  

Manhattan Hotel Chiller System Delivered Despite Contractor Default 

When a midtown Manhattan hotel was renovated, the contractor furnishing the large 

chiller units defaulted and was unable to complete its obligation under contract due to 

financial failure.  John E. Osborn P.C. worked with the contractor and its bonding 

company to ensure that the equipment was delivered, installed and commissioned and 

that the appropriate warranties were delivered to the hotel.  

Noise Code Violations Resolved by New York City Telecommunications Hotel   

When massive air conditioning systems that cooled file servers at a Manhattan 

telecommunications hotel exceeded regulatory noise limits, residential building owners 

living across the street and down the block contacted New York City inspectors.  

Violations were issued.  John E. Osborn P.C. was retained by the building's owner to 

handle negotiations with the tenant and violations issued by the New York City 

Environmental Control Board.  Arrangements were made for community members to 

hold off further action until the tenant remedied the noise violation as required by its 

lease.  Successful resolution was reached.  The tenant paid to retrofit equipment, 

which cost in excess of $2 million, thereby addressing the problem and avoiding 

further violations.  

Litigation for a Large Manhattan Hotel  

Defended a lawsuit by a health club who claimed to be the beneficiary of a leasehold 

for the placement of a fitness center. John E. Osborn  

P.C.  accomplished full dismissal of the lawsuit.  

Premises Liability Case Dismissed  

A member of the public entered a hotel lobby one rainy night and started smashing 

stained glass windows with an umbrella. An arrest ensued, leading to the hotel's 

pressing charges. It did not initially appear that the hotel would have a further legal 

problem. A few weeks later, a multi-million dollar lawsuit was served on the hotel. The 

facts did not add up. John E. Osborn P.C. investigated and found the plaintiff's record 

of similar incidents. Voluntary dismissal of the case was promptly obtained.   

Wide Range of Legal Issues Faced by Hotel Receiver  

When a Manhattan hotel was unable to keep up with its mortgage payments, the bank 

obtained a court order placing the hotel under the direction of a receiver. John E. 

Osborn P.C. served as general counsel to the receiver and advised the receiver on a 

multitude of issues including restaurant openings, union issues, a health club contract, 

premises liability, Façade repairs, an environmental assessment, and the removal of 

mechanic's liens from the hotel property, which were the responsibility of the borrower. 

John E. Osborn P.C. was instrumental in clearing up a wide range of legal issues and 

was retained by the new hotel owner who purchased the hotel out of receivership.  

Creative Construction Sequencing Kept the Hotel Lights on While Recovering 
From a Disaster  

A Manhattan hotel was renovated after a devastating fire that closed it for a month. As 

a representative of the contractor, John E. Osborn P.C. worked with the hotel to 

develop construction sequencing to keep the hotel operating smoothly while the 

renovation proceeded.  At closeout, we negotiated the terms of the final closeout 

package and payment to the contractor. 
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Government Relations 

Osborn’s government relations attorneys 

and staff have an array of experience 

including: communications with local 

governmental agencies, answering 

Environmental Control Board (“ECB”) 

violations, lobbying, and assistance with 

drafting legislation.    

Members of the Firm have served on the 

Board of Directors of the Building Owners 

and Managers Association of New York 

(BOMA/NY) and on its Codes, 

Regulations and Governmental Affairs 

Committee and have represented 

BOMA/NY in Albany and Washington, DC 

and before the New York City Council on 

behalf of real property owners and 

managers.    

 

 

Typical Government Relations Services 

 

 Drafting legislation on complex issues including infrastructure, building 

codes, and concession, franchise and procurement on public property  

 Preparation of strategies for responses to invitations to bid or requests 

for proposal 

 Negotiation of contracts and arguments  

 Representation relating to contract interpretation and administration  

 Representation before government agencies for project approval  

 Litigation of bid protests 

 Negotiation and litigation of government debarment proceedings  
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REAL ESTATE PRACTICE 

Finance 

Osborn’s Real Estate Practice represents 

banks and other institutional lenders, 

developers, sovereign wealth funds, 

business and investors relating to the 

financing of real estate and construction 

projects.   

Our attorneys have significant experience 

in a variety of real estate transactions 

including financings, acquisitions and 

dispositions of properties, commercial 

leasing, joint ventures and partnerships.   

Real Estate Litigation 

Osborn’s real estate litigation practice 

represents public and private owners and 

developers, banks, construction 

managers and design professionals in 

disputes arising from mortgage 

foreclosures, adjacent property disputes, 

lien foreclosure proceedings and access 

and logistics agreements. 

 

Selected Real Estate Finance Representations 

 

 The seller of a multi-family apartment building who provided financing to 

the purchaser 

 Represented foreign lenders in secured financings of hotel and motel 

properties 

 A business that spun off a division and entered into a new joint venture 

to provide additional equity to the primary business 

 A multi-state retail business that leased a new store in Midtown 

Manhattan 

 An investor who sold and purchased income-producing real estate using 

a 1031 tax-free exchange 

 The managing member of a real estate investment fund in negotiations 

with equity partners 

 Represented a joint venture in the sale of a major hotel in Philadelphia;  

 Handled auctions of residential co-ops, condominiums and commercial 

properties on behalf of lenders 

 Negotiated the acquisition contract and proposed syndication of a hotel 

and spa in Florida, along with review of all leases, management 

agreements, operating agreements and service contracts, and 

underlying financing arrangements  

 Acted as New York Counsel to borrowers for hotels in Nashville and 

Orlando 

 Advised a lender on a strategy relating to the foreclosure of a factory 

property on a contaminated site 

 Advised lenders regarding providing loans on mildly contaminated sites 

in Manhattan 

 Represented an investment bank in the asset management of hotel 

investments, with respect to various renovation, management, and 

operational activities and issues 

 Represented a developer in acquiring a mortgage foreclosure litigation 

from a lender, after which the developer pursued the mortgage 

foreclosure to successful conclusion and received payment of the entire 

amount due under the mortgage 

 

 

 

 

 

The above may have been completed by a John E. Osborn P.C. attorney while at a prior firm 




