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The City of New York Abandons the No-Damages-for-Delay  
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By Mark C. Pennington, Esq. 

Of Counsel 

Jack Osborn and Mark Pennington taught a continuing legal education program at the Firm’s offices on March 

4, 2014 entitled “Environmental Due Diligence and Project Planning in Stormy Times.”  Jack Osborn is Head of 

the Firm’s Construction Litigation Practice.  Mark Pennington, Of Counsel to the Firm, is the head of its 

Environmental Practice. 

The program examined ASTM’s revised environmental due diligence standard (E1527-13) within the larger 

context of risk management.  It offered tips on tailoring transactional due diligence and selecting and managing 

environmental consultants.  Attendees learned about flood risk considerations in project planning, the interplay 

between flood map updates and revisions to the New York City zoning text and building code, and the current 

status of various post-Sandy resiliency initiatives in New York City.  They also learned about legal 

requirements for reducing stormwater runoff, incentives and obstacles for green infrastructure, and how to 

control costs and manage potential liabilities associated with importing and exporting soil from development 

sites.  This article summarizes some of the key take-aways from the seminar. 
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Environmental Due Diligence 

There is a common misconception that the Phase One report is a one-size-fits-all product that provides 

automatic protection to all users against a wide array of environmental liabilities, and can be ordered off the 

shelf without careful thought.  In fact, it has evolved for the narrow purpose of satisfying the investigation 

requirements of EPA’s “All Appropriate Inquiry” rule, which is but one of several elements needed for owners or 

tenants to qualify for statutory protections against CERCLA liability.  (It does not protect against claims under 

other federal statutes, state law, or common law.)  Securing the protections also requires satisfying a set of 

post-transaction “continuing obligations” (preventing disposal, controlling and reporting releases, and 

complying with land use restrictions).   

The recent standard refines definitions, creates new ones, calls for an expanded record search requirement, 

and includes an explicit requirement to consider vapor migration. The changes were initiated by ASTM, not 

EPA.  EPA’s recent rulemaking does not change the All Appropriate Inquiry rule, but merely accepts the new 

ASTM E1527-13 as one way of meeting EPA’s performance-based regulatory standard.  EPA’s recent actions 

have created confusion by continuing to recognize the former ASTM E1527-05 as compliant with AAI (pending 

further rulemaking), and by stating that AAI has always required an assessment of vapor migration risks.  

Vapor assessments were widely believed to be out of scope until the revisions in ASTM E1527-13, which 

specify that potential for migration of vapors must be considered. 

Different parties to a transaction have different due diligence objectives.  Potential owners can have more 

extensive needs for information than lenders.  (For example, having a clear understanding of the nature and 

location of prior uses and building materials is critical to controlling construction costs.  Guarding against 

potential third-party claims for vapor intrusion may call for a more careful approach to investigation and building 

design.) 

It is important to involve counsel in establishing a risk management strategy tailored to the objectives of the 

client, clarifying the scope of the Phase I environmental assessment, allowing time for adequate review of 

government records, and managing the process for identifying and implementing recommendations in a 

prompt and orderly fashion to meet “continuing obligations.” 

Phase I firms with strong engineering skills, knowledge of the local regulatory framework, and demonstrated 

cost estimating skills can provide better quality reports, and can support transactional negotiations.  It is well 

worth taking the time to negotiate contractual provisions concerning standards of care, liability limitations and 

insurance.  

Assessing and Protecting Against Flood Risk 

Good understanding of flood risk is critical to decisions about where to locate new operations and how to 

safeguard existing structures.  As FEMA continues the process of revising its flood maps, large swaths of land 

will be included in flood zones for the first time, and will need to meet new building code standards to elevate 

or otherwise protect critical equipment.  Storm hardening measures and grade elevation on one property can 

result in increased runoff to surrounding properties (and potential claims from their owners).  Prudent owners 

and planners should pay close attention to map revisions and flood control planning efforts in their vicinities. 



John E. Osborn P.C. | 841 Broadway, Suite 500 |  New York, New York 10003 |  (212) 576–2670 | www.osbornlaw.com 

 

 

         Spring 2014           Environmental Law 

City Resiliency Initiatives 

New York City has already implemented 16 recommendations of its Building Resiliency Task Force to 

strengthen buildings, provide access to back-up power, and promote general building safety.  These include 

requirements to elevate critical building systems, allowing for greater flexibility to store fuel above the lowest 

building level, and directing the Department of Environmental Protection to develop new rules for storage of 

hazardous materials. 

The City’s Office of Environmental Remediation (“OER”) has rolled out a number of resiliency measures in 

response to the 430-page report released by Mayor Bloomberg in June 2013 (“A Stronger, More Resilient New 

York”).  These include conducting free third-party audits of brownfield cleanup projects to improve climate 

resilience and sustainability, and requiring storm contingency planning in remedial work plans, as well as 

statements in remedial action reports detailing sustainability efforts.  In addition, the City has launched a Clean 

Soil Bank, which allows participants in the City’s cleanup programs to export clean soils at reduced costs for 

use in City capital construction projects, in City projects serving climate resiliency needs, and in private 

properties in OER remedial programs. 

Green Infrastructure 

Green infrastructure plays a key role in flood mitigation and in improving water quality in combined sewer 

areas. It captures, retains, detains, and slows stormwater.  Green and gray infrastructure can also add value to 

building projects by reducing water and sewer costs, improving aesthetics and emotional health.  The City’s 

resiliency efforts include large-scale green infrastructure projects on city-owned land. The City’s Department of 

Environmental Protection offers a green infrastructure grant program for projects on private properties in 

combined sewer areas (e.g., blue roofs, rain gardens, green roofs, porous pavement, rainwater harvesting).  

City rules establish specific performance standards and stormwater release rates for connections to the 

combined sewer system.  The City’s Waterfront Revitalization Program also mandates green and gray 

infrastructure in projects along the waterfront, and promotes strategies to improve water quality in nearby water 

bodies. 

Practitioners continue to struggle with regulatory obstacles that limit their ability to maximize design efficiency, 

including resistance to moving water from private to public areas, and the difficulty of obtaining direct discharge 

permits. 

Managing Excavated Soils 

Managing excavated soils and construction debris is a tricky business with many traps for the unwary.  These 

materials are subject to complicated and sometimes counter-intuitive regulatory requirements and practices.  In 

theory, existing regulations allow for re-use of construction and demolition debris on private projects outside of 

the City’s remedial programs.  But accomplishing that objective requires professionals with intimate familiarity 

with state and city regulations and good working relationships with regulatory authorities.  Moreover, 

excavation is prone to significant cost overruns if not managed properly.  Many problems can be avoided by 

careful due diligence, thorough site preparation, a clear definition of roles and procedures, and carefully drawn 

contract specifications.  Key elements include communicating clearly and early about construction plans, 

establishing careful excavation sequencing plans, controlling what happens when material is rejected at a 

disposal facility, and tracking and inspecting trucks. 


