
Legal Issues Affecting Property Management in Complex Times 
 
Mark Pennington, Of Counsel to John E. Osborn P.C., gave a presentation on hot environmental topics 
for BOMA/NY on April 11, 2013 as part of a larger panel discussion, “Legal Issues Affecting Property 
Management in Complex Times.” Joining Mr. Pennington on the panel were Elise G. Leibowitz, Law 
Offices of Elise G. Leibowitz (leasing); Howard Tollin, Esq., Sterling Environmental Risk (insurance); John 
B. Simoni, Esq., Goetz Fitzpatrick LLC (construction); and moderator Kenneth K. Fisher, Esq., Cozen 
O’Connor Public Strategies. 
 
Mr. Pennington talked about ways to minimize environmental losses in future severe weather events.  
He also discussed U.S. EPA’s soon-to-be-released new guidance on vapor intrusion, as well impending 
changes in standards for how vapor intrusion risks are to be considered in Phase One environmental 
assessments.  Here is summary of his presentation, updated to include recent developments: 
 
Minimizing Loss From Severe Weather Incidents 
 
Despite problems with fuel spillage in flooded basements during Superstorm Sandy, New York City’s 
mechanical code still limits most storage of oil and diesel to lowest floor for fire safety reasons.  Under 
current law, any relocation to an upper floor to avoid flood damage can only be accomplished by a 
variance issued by Department of Buildings with concurrence by FDNY.  On June 13, 2013, City Council 
Speaker Christine Quinn and the City’s Buildings Resiliency Task Force issued recommendations on these 
and other issues as part of a broader effort to make the City’s buildings more resilient for future storm 
events.  The Task Force recommends: 
 

 New code requirements applicable to the location and protection of building systems in new 
construction (including fuel oil tanks and supply). 

 

 Raising or flood proofing vulnerable elements of the fuel system even in existing buildings. The 
report provides guidance about protecting fuel systems from flood damage. 

 

 Amendments to the Mechanical Code to remove barriers to elevating fuel oil storage above the 
lowest level of the building.  Current code allows no tanks larger than 330 gallons above the 
lowest level of a building.  The proposed legislation would allow for storage of 330 gallons per 
story above the lowest floor, with an exception in Special or Moderate Flood Hazard Areas 
allowing storage of greater volumes on the floor immediately above the design flood elevation 
(3000 gallons, with no single tank greater than 1500 gallons or 24 hours of run time).   

 

 Retroactive requirements for existing buildings to address the risks of toxic materials stored in 
flood zones. For facilities in the 100 year flood plain, there must be a risk management plan with 
engineering measures that flood proof chemicals, raise them above the flood plain, or 
implement an approved operational plan to relocate chemicals above the floodplain in advance 
of a flood event.  The proposed regulations add a requirement that risk management plans filed 
with the City’s Department of Environmental Protection indicate whether the facility is in the 
100 year floodplain (which would trigger DEP inspections). 

 
The Department of Buildings will be working with the City Council to introduce legislation to amend the 
Building Code this summer. 
 



Other Storm-Related Developments 
 
New York City has adopted rules and temporary zoning changes to (1) increase the minimum flood 
proofing elevation so that repairs of substantially damaged buildings and newly built structures can 
withstand greater flood risk; and (2) remove conflicts with zoning regulations that restrict building 
height.  Sandy brought flooding that was several feet higher than the then-existing base flood elevations 
(the level to which the lowest finished floor must be elevated, or to which flood proofing must be 
provided, under the NYC Building Code).  FEMA has released new advisory base flood elevation maps for 
areas affected by Sandy.  An executive order announced by the City on January 13, 2013 incorporates 
these revised maps so that reconstructed buildings can be in compliance with FEMA requirements, and 
suspends certain zoning provisions so building reconstruction to the new base flood elevation does not 
violate height restrictions under the zoning code.  (Order 230, “An Emergency Order to Suspend Zoning 
Provisions to Facilitate Reconstruction in Accordance with Enhanced Flood Resistant Construction 
Standards.”) 
 
FEMA further revised the flood maps in June 2013 to show the location of the flood plain and the base 
flood elevations.  FEMA is expected to release final maps in 2015.  In the interim, the City has proposed 
formal amendments to the zoning code to allow new and improved buildings to be elevated above flood 
elevations without violating height restrictions.  The City’s goal is to adopt these changes by the end of 
2013.  As the FEMA maps are finalized, the City will update its Building Code to reference the final flood 
elevations and implement other changes to protect building systems. 
 
On June 5, 2013, the City Council introduced a package of 10 bills aimed at better preparing the City for 
future storms and emergencies.  The legislation addresses food and water access, traffic and fuel 
management, emergency shelter preparations, vulnerable population outreach and small business 
recovery. 
 
On June 11, 2013, Mayor Bloomberg released a major proposal for fortifying the City against future 
storms.  The 430-page report, entitled “A Stronger, More Resilient New York,” contains more than 250 
recommendations, addressing the broad topics of coastal protection, buildings, insurance, health care, 
critical systems, and community rebuilding. 
 
Vapor Intrusion  
 
A number of recent developments combine to elevate the public profile of vapor intrusion risks.  Vapor 
intrusion refers to migration of vapors from contaminated soil or groundwater into residential, 
commercial or industrial buildings.  Potential for vapor intrusion exists for buildings located close to dry 
cleaners, gas stations, and manufacturing facilities.  Vapor intrusion poses potential health risk to 
building occupants, can give rise to significant analytical and remedial costs, and has been the subject of 
litigation under statutory and common law theories. 
 
In April 2013, U.S. EPA issued a draft of long awaited revisions in its vapor intrusion guidance for non-
petroleum sources.  This guidance applies to investigation and remediation at Superfund and Resource 
Conservation and Recovery Act sites.  It includes toxicity values, action requirements, and mitigation 
standards.  The proposed assessment process is more conservative, prescriptive, and site-specific, and 
requires multiple lines of evidence, as well as collection of soil gas near the source.  It is likely to result in 
more properties being identified as posing vapor concerns.  The guidance also requires evaluation of 
vapor intrusion risks for reasonably expected future land use conditions, including new building 



construction and new uses and occupants for uninhabited buildings.  EPA has released a companion 
guidance with similar requirements for vapor intrusion from releases of petroleum from underground 
tanks.  Both drafts were formally released for public comment on April 16, 2013.  The comment period 
closes June 24. 
 
The American Society for Testing and Materials (ASTM) has completed balloting on proposed changes in 
the ASTM standard for Phase One environmental assessments.  Among other things, the revised 
standard (called ASTM 1527-13) addresses assessment of vapor migration risks.  ASTM has submitted 
the revised standard to U.S. EPA with a request that it be accepted as compliant with the federal “All 
Appropriate Inquiry” Rule.  (All Appropriate Inquiry is the regulatory standard for due diligence practice 
necessary to qualify for a bona fide prospective purchaser defense and certain other defenses to 
Superfund liability, provided post-transaction continuing obligations are also satisfied.)  EPA is currently 
reviewing 1527-13, and is expected to decide by summer/fall 2013 whether to accept it as compliant 
with All Appropriate Inquiry. 
 
Historically, vapor intrusion was often considered an “out of scope” item in a Phase One, and was not 
examined unless specifically requested by the client.  This was due in part to confusion over the meaning 
of certain exclusions in the regulatory definition of a “release.”   Indoor air quality issues were typically 
considered out of scope because of definitional language excluding exposures “solely within a 
workplace.”  However, as subsequently clarified by EPA, this exclusion does not apply if the potential 
indoor air quality issue arises from a release of a hazardous substance to the environment outside the 
building.  (Given variances in historical practice, it should not be assumed that old Phase Ones will be 
adequate to protect against vapor intrusion claims.) 
 
The new standard clarifies that the Phase One investigation must consider the potential that 
contamination has migrated to the property by migration of vapors (just as it considers migration by 
other pathways (groundwater or soil).  If groundwater migration risks are present, it is likely that the 
groundwater conditions would already be identified in the Phase One as a Recognized Environmental 
Condition.  For this reason, the main significance of this change is to clarify that environmental 
professionals must look separately at the potential that vapors in off-site soils will migrate laterally to 
the property under investigation above de minimis levels (or into structures on the property).   
 
The proposed ASTM revisions have generated significant discussion in the consulting and legal 
communities as to what type of vapor screening is necessary and for what purposes.  Purchasers of 
Phase One services should start by examining their business and legal objectives, risk tolerance, and the 
future plans for the property. (Is the goal to secure the bona fide prospective purchaser defense? 
Property valuation? To meet a lender’s requirements?  To avoid toxic tort claims?  To assess the need 
for vapor mitigation?)  The client should be careful to make sure that its consultants and lawyers 
understand its objectives and one another, so that the level of vapor assessment undertaken is 
appropriate for the specific situation. 
 
For more information on BOMA/ New York and upcoming events please visit: 
http://www.bomany.org/i4a/pages/index.cfm?pageid=1 
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