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By Michael T. Hager, P.E. 

Partner 

As of December 24, 2013, the City of New York (the “City”) and its various agencies are using a new standard 

construction contract.   Of the several revisions, the most impactful, at least from a contractor’s perspective, is the 

elimination of the no-damages-for-delay (NDFD) clause.  This clause, which had been faithfully used by City agencies and 

staunchly defended by New York courts for decades, has been an effective tool for owners (public and private) and 

contractors to shift the risk of additional costs associated with project delays and other time related impacts onto the 

respective contractors and subcontractors.  The City has long recognized that the clause meant higher bid prices to 

account for at least some delay related costs, but its use reflected a policy to pay the higher construction costs up front in 

exchange for assurances that delay related costs would not be recoverable later on.  Historically, NDFD clauses in 

construction contracts served as valuable protection for many types of projects prone to delay, including ones using the 

multi-prime method of project delivery (mandated by the Wick’s Law in New York), projects encountering materially 

different subsurface conditions, coordination-challenged projects, and projects experiencing significant amounts of change 

orders, among others.    

The New York City Construction Contract 

Section 13.10 (No Damage For Delay) of the new standard construction contract now reads: “The Contractor agrees to 

make no claim for damages for delay in the performance of this Contract occasioned by any act or omission to act of the 

City or any of its representatives, except as provided for in Article 11.”  (emphasis added)  Section 11.4 of the new 
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standard construction contract provides in part: “The Contractor agrees to make claim only for additional costs attributable 

to delay in the performance of this Contract necessarily extending the time for completion of the Work or resulting from 

acceleration directed by the Commissioner….” The section then lists nine (9) circumstances which the contractor shall be 

entitled to delay costs. 

These changes do not come completely out of the blue.  The language above has been used to varying degrees by City 

agencies since September 2008, when the City rolled out its “Damages for Delay Pilot Program.”  One of the goals of the 

pilot program was to have City agencies, with projects that were comparable in scope and schedule, measure the results 

of one project using the traditional NDFD clause against the results of the pilot project using the new language.  The 

conclusion of the pilot program seems obvious: allowing delay claims under limited circumstances, with concomitant 

savings in bid prices, was enough of an advantage to the City to make a clause allowing delay damages standard practice 

on all City construction projects.  Even though it was foreshadowed by the study, the decision to allow damages for delay 

still runs counter to the City’s traditional approach with respect to construction contractors.  Indeed, in 1987, the City had 

proposed a NDFD clause so onerous and incapable of being estimated that the construction community threatened not to 

bid on projects using it and sureties promised not to write bonds where the clause was in place.
1
  That clause included at 

least 13 specific categories of “contemplated” delays for which associated damages could not be recovered, inc luding 

“errors or inaccuracies in the Contract Documents” and differing site conditions.  Suffice it to say the construction 

contracting community will have a different reaction to the latest version. 

Notably, the revised Article 11 does much more than incorporate the four exceptions to enforcement of NDFD clauses 

enunciated in Corrino Civetta Construction Corp. v. the City of New York, 67 N.Y.2d 297 (1986), and its progeny.
2
  The 

new clause also allows recovery for less severe causes of delay.  For example, the new clause entitles a contractor to 

additional costs to the extent attributable to the City’s failure to “…coordinate and progress the Work,” or for “[e]xtended 

delays attributable to the City in the review or issuance of change orders, in shop drawing reviews and approvals or as a 

result of the cumulative impact of multiple change orders…”  More than incorporate the long recognized exceptions, the 

new clause shifts significant risk to the City’s project management team and will likely compel some enhancements to the 

management, coordination and administrative efforts of many of the City agencies, particularly those with significant 

capital improvement programs. On the other hand, if the City believed such enhancements were too daunting, it would not 

have taken such a big step to change the status quo.   

Under contracts let prior to December 24, 2013 (aside from pilot program projects), City agencies could contribute to 

project delays with near impunity.
3
   Even where the parties were making great strides to maintain progress, the change 

order approval process alone could be notoriously slow and contractors, if they expected to continue making progress, 

would often have to perform additional work at risk; without a signed change order they might get paid, if at all, months 

after the extra work was completed.  Under the new contract, however, these same agencies now risk liability to the 

contractor for additional costs related to these types of delays.  Given how complex the City’s change order process can 

be, one has to question what reforms the City will implement to improve it and control the City’s and the respective 

agency’s exposure for project delay claims.    

                                                 
1
 See Rubin, Biser and Brown, New York Construction Law Manual, 2013 ed., § 7:35, at 302–304. 

2
 In the new sections 11.4.1.6 through 11.4.1.9, the City has incorporated the four Corrino Civetta exceptions (cited in more than one 

hundred NY state and federal court cases) to enforcement of a NDFD clause in New York: (i) delays due to bad faith, willfulness or 
gross negligence of the owner; (ii) uncontemplated delays; (iii) delays so extensive that they constitute abandonment by the owner; 
and (iv) delays attributable to the owner’s breach of a fundamental obligation of the contract.  
3
 See, e.g., Buckley & Company, Inc. v. City of New York, 121 A.D.2d 933 (1

st
 Dept. 1986), leave to appeal denied, 69 N.Y.2d 742 

(court held NDFD clause barred contractor’s claim despite eight year delay in completion of construction of a pumping station due to 
City’s improper cofferdam design); Earthbank Co., Inc. v. City of New York, 172 A.D.2d 250, (1

st
 Dept. 1991), leave to appeal denied, 

78 N.Y.2d 855 (court held that NDFD clause barred the contractor’s claim for delays arising out of City’s failure to obtain wetlands 
permits, an owner obligation under the contract, and provide contractor with access to the site.)  
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Reform Limited to NYC Contracts; Proposed State-Wide Ban on NDFD Dies 

in Assembly 

Despite the pilot program, this change in the City’s construction contract is still somewhat of a surprise.   A related 

“Damages for Delay” bill passed in the NY State Senate in June 2013, but “died in Assembly” on January 8, 2014.  The 

proposed legislation (S977-2013, A2224-2013) would have prohibited NDFD clauses on public improvement projects 

throughout the State.   Section 1 of the bill, which would have added a new Section 138-b to the State Finance Law, 

states in relevant part that all public construction contracts “shall contain a clause which allows a contractor to make claim 

for additional costs from causes listed below, attributable to delay in the performance of this contract, occasioned by any 

act or omission to act by the public owner or any of its representatives.”
4
 

This proposed statutory language is worded very similarly to the new Article 11, quoted above.  (Notably, the City’s new 

Article 11.4 allows for delay claims related to materially different site conditions, something which was omitted in the 

proposed state legislation.)  Some industry organizations attributed the legislation’s recent failure to opposition by the City, 

likely among other New York municipalities that faithfully rely on NDFD clauses in their construction contracts.  Indeed, 

given the timing of the City’s issuance of its revisions to the standard contract and the bill’s demise in the Assembly two 

days later,
5
 it is likely that the City’s decision to use a construction contract allowing damages for delay was the result of a 

compromise.  The City, by agreeing to voluntarily adopt similar language in the standard construction contract, may have 

avoided being precluded by law from reinstituting the NDFD clause, if it is seen as beneficial to do so.  But despite the 

apparent compromise between the legislature and the City, one has to wonder if a state-wide ban on such clauses in 

public construction may still be on the horizon.  Notably, if a “Damages for Delay” bill does become law, New York will 

hardly be alone with such an enactment; at least five other states have similar legislation, among them Washington, 

Minnesota, Ohio, Virginia and North Carolina.  The Federal government similarly allows for recovery of certain types of 

delay damages under the Federal Acquisition Regulations.
6
 

Conclusion 

The new Article 11 of the City’s standard construction contract is a major change to its traditional approach to contracting.   

It is far more equitable than the former NDFD clause and can be expected to result in lower and more competitive bid 

prices.  At the same time, an increase in claims and litigation must be expected.   From its five-year long experiment 

under the pilot program, the City will have “lessons learned” to follow in mitigating excusable and now compensable 

owner-caused delays.  Now that the City has taken on greater risk, it is imperative that the City make proportionate 

improvements in the 4 C’s: coordination, communication, cooperation and collaboration.  It remains to be seen whether 

the City’s desire for cost-effectiveness will bring about better planning and project management, and therefore fewer 

compensable delays. 

                                                 
4
 For the full version of the proposed NY State legislation, click here or visit http://open.nysenate.gov/legislation/bill/S977-2013 

5
 The City reissued its standard construction contract on January 6, 2014 with minor revisions from the prior version issued on 

December 24, 2013. 
6
See FAR 52.242-17 (Government Delay of Work) 

http://open.nysenate.gov/legislation/bill/S977-2013
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Scaffold Law Reform 

The Scaffold Law (NY Labor Law Sections 240/241) has been the focus of legislative 

reform efforts spearheaded by the construction and development communities 

throughout New York State. The Scaffold Law holds the employer liable when a 

worker falls even if the worker is at fault. A reform bill, S111/A3104, would apply a 

“comparative negligence” standard.  

The Scaffold Law dates back to 1885, when it was created to protect workers. 

Today, New York State is the only state to maintain this law, which has been 

construed broadly by the courts. In 1995, Illinois reformed the same type of 

requirements, without experiencing any adverse impact on worker safety.  

Commentators have estimated that in New York State 8-10% of construction costs 

go toward insurance directly impacted by the Scaffold Law, compared to 2-4% for 

similar insurance in other states.  

Industry economic analysts project that these rising insurance costs have reduced the funds available to actually build 

capital projects. Especially affected is the New York City School Construction Authority, which was projected to lose $140 

million by the end of 2013 because of excessive insurance costs, which are being avoided in other states. The Port 

Authority of New York and New Jersey and the Metropolitan Transportation Authority were projected to be hit with similar 

cuts. 

P3 Legislation Introduced in New York State 

P3 legislation is pending in the New York State Legislature. On 

January 8, 2014 legislation referred to as the Innovative Infrastructure 

Development Act (A2877A-2013\S6264-2013), sponsored by 

Assemblyman Morelle (D-Rochester) and Senator Greg Ball (R-

Hudson Valley), was referred to the Transportation Committee. 

Supporters of adopting public-private partnership (“P3”) legislation 

believe that the poor state of repair of New York State’s transportation 

infrastructure, among other state assets, can be improved through the 

use of P3s.  Indeed, proponents of the legislation cite the estimated 

$175B, excluding the MTA, the NYS Thruway Authority, and the NYS 

Bridge Authority, needed between 2009 and 2029 to bring New York’s 

transportation infrastructure into a “state of good repair,” and believe 

there will be no way to meet that need without innovative project 

delivery like P3. 

The legislation would permit and facilitate formation of government partnerships with the private sector to finance the 

construction projects flagged by the new “Innovative Infrastructure Development Board” as appropriate candidates.  While 

there are many proponents, organized labor is skeptical as the proposed legislation may put existing jobs at risk when 

competitive bidding is eliminated. In January 2012, State Comptroller DiNapoli, after previous opposition, endorsed P3s 

with constructive criticism contained in a report issued by his office.   

Comptroller DiNapoli’s concerns with implementation of P3s includes (1) failure to recognize the full value of public 

property, (2) utilization of unfavorable price mechanisms,  (3) unrealistic expectations, (4)  poorly drafted agreements, and 

(5)  budget gimmickry.  The Comptroller favorably concluded, “If these concerns are met, state policy makers […] can 

respond by adopting a comprehensive plan for the integration of public-private partnerships into New York’s budget, 

capital financing, and infrastructure planning procedures.” 

It is unclear whether the Senate bill will attract the support it needs to pass in this session. 

http://open.nysenate.gov/legislation/bill/S740-2013
http://open.nysenate.gov/legislation/bill/S6264-2013

